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This workers compensation appeal has been referred to the Special Workers' Compensation
Appeals Panel of the Supreme Court in accordance with Tenn. Code Ann.8 50-6-225(¢e)(3) for
hearing and reporting to the Supreme Court of findings of fact and conclusions of law. Thetria
court found the plaintiff had sustained a 40 percent permanent partial impairment to her body as a
whole as aresult of an injury to her left arm,* which aggravated aprevious impairment to her right
arm. The employer appealsthetria court’s judgment. The employer contends that the plaintiff’s
injury was to a scheduled member, not to the body as a whole, and that the evidence did not
preponderate infavor of the amount of thetrid court’ saward. We conclude that the plaintiff may
recover only for theinjury to her left arm, ascheduled member, and wemodify the plaintiff’saward
to 50 percent permanent partial disability to the left arm.

Tenn. Code Ann. § 50-6-225(e) (1999) Appeal as of Right; Judgment of the Chancery Court
Affirmed as M odified and Remanded

JoHN K. BYERS, SR. J., delivered the opinion of the court, in which JaNicE M. HOLDER, J. and JoE
C. LOSER, Sp. J., joined.

P. Allen Phillips, Jackson, Tennessee, for the appellant, Ace USA.
Jack Manhein, Jr., Jackson, Tennessee, for the appellee, Deborah Griffin.
MEMORANDUM OPINION

Atthetimeof trial, the plaintiff, whoismarried and isthe mother of achild, wasforty years
of age. She hasatwelfth-grade education. The plaintiff’swork historyis, for the most part, that of

! Thetrid judge and the testifying physiciansrefer to the plaintiff’ sinjuries asbeing to the “ upper extremities.”
However, the Workers’ Compensation Act refersto “arms.”



afood serviceworker. In 1991, the plaintiff’ sright arm was broken in an automobile accident. The
accident was not job-related. Asaresult of that injury, the plaintiff has a metal plate in her right
arm.

On March 22, 2000, the plaintiff received a work-relaed injury to her left ring finger,
resulting in amputation of the finger, for which she received compensation based upon a 25 percent
loss of use of her &ft arm.

OnMarch 14, 2001, whileworking asacrust stacker for the defendant, the plaintiff’ sleft arm
was caught by mechanical flipperson aproduction line. Her radius and ulnar bones were severely
fractured.

Theplaintiff testified that asaresult of theleft arm injury sheisunableto bend her wrist, that
she cannot perform household chores because of theloss of grip, that her left arm isweaker, and that
shehaspainin her left arm. She further testified that as aresult of the injury to her left arm she has
to use her right arm more often, which has caused her right shoulder to hurt.

The physician who was treating the plaintiff’ sarm fracture released her to returnto work on
July 10, 2001, without any restrictions. However, the plaintiff wasstill under restrictionsasaresult
of the March 2000 injury. The plantiff was doing alight-duty job at thetime of trial.

On July 21, 2001, the plaintiff submitted a resignation letter to Aurora Foods, Inc. The
plaintiff reported to Aurorathat she resigned because she was having pain in both of her arms due
to the two accidents she had while working at Aurora.

Thetrial court found that the plaintiff’ sinjury to her left arm aggravated and exacerbated the
prior injury to her right arm, resulting in a 40 percent permanent partial disability to the body as a
whole.

Medical Evidence

Dr. W. Randol ph Fly, an orthopedic surgeon, saw theplaintiff immediatdy after theleft arm
injury? and performed surgery that consisted of opening the arm and placing plates on the broken
bones. Dr. Fly continued to see the plaintiff over aperiod of severa weeks and testified that she
progressed normally in the heding process, which included pain and weaknessin her arm during the
time of treatment. Dr. Fly stated on May 8, 2001, that the plantiff could return to work with
restrictions of no lifting over 5 to 10 pounds, no fine manipulation with her left hand, and limited
hours of work. On July 10, 2001, Dr. Fly found that she had reached maximum medical
improvement. He fixed no restrictions on her as aresult of the injury to her left arm. He testified
the previous restrictions for the injury to her fingers were still in effect. Dr. Fly testified he only

2 Dr. Fly’ s notes on the date of the plaintiff’ sinjury indicate that the plaintiff reported pain in her left shoulder.
There was no further mention of left shoulder pain by Dr. Fly.
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treated the plaintiff for theinjury to theleft arm. Hefound she sustained a 3 percent impairment to
her left arm because of stiffness as aresult of the injury.

Dr. Robert Barnett, an orthopedic surgeon, saw the plaintiff for purposes of evaluation of the
left arm injury. He had previously seen the plantiff for evaluation of the ring finger amputation on
the left hand. Dr. Barnett reported that she had severe disability affecting the left upper extremity
withloss of sensation and grip strength. Dr. Barnett also reported that the plaintiff had said she had
left shoulder pain as aresult of theinjury to her left arm but that it disgppeared. The plaintiff told
Dr. Barnett that theinjury to her |eft arm required her to use her right arm more often and this caused
her to have painin her right shoulder. Dr. Barnett found she continued to have right shoulder pain.
He assgned a 30 percent impairment rating to the plaintiff’s left arm by combining a 16 percent
impairment rating for the March 2000 injury to the left ring finger and a 15 -16 percent impairment
rating for the March 2001 injury to her left aam. Dr. Barnett concluded that the plaintiff was
unemployable because of the severe disability caused by injuries to both of her arms.

Discussion

We conclude that the injury in this case cannot be attributed to an injury to the body as a
whole, whether under atheory of aggravation of a pre-existing condition as argued by the plaintiff
or under atheory that the left arm injury extended to the body asawhole. Thereisno question that
the plaintiff had a previousinjury to her right arm. Thereis, however, no showing that the left arm
injury caused anything other than pain to the right arm, nor is thereany medica evidence showing
further impairment to the plaintiff’sright arm. If awork injury aggravates a pre-existing condition
merely by increasing pain, then the plaintiff is not entitled to recover therefor. Sweat v. Superior
Indus. Inc., 966 SW.2d 31 (Tenn. 1998).

Tenn. Code Ann. § 50-6-207 creates a scheme of compensation for injuries to a scheduled
member. Thearmisascheduled member. It iswell settled that an award for disability for aninjury
to a scheduled member is exclusively controlled by therate established by the legidature. Wadev.
AetnaCas. & Sur. Co., 735 SW.2d 215 (Tenn. 1987). Before workersmay recover on the basis of
aninjury to the body as awholethat occurred as the result of an injury to ascheduled member, they
must show that the injury extended beyond the scheduled member. Thompson v. Leon Russdl
Enters., 834 SW.2d 927 (Tenn. 1992).

Theplaintiff reliesupon Jeffery Mfg. Co. v. Underwood, 426 S.W.2d 189 (Tenn. 1968), and
Cummings V. Royal Indem. Co., 264 F. Supp. 189 (E.D. Tenn. 1967), to assert that she may recover
for injury to the body asawhole. In Jeffery, the plaintiff suffered aninjury to hisfoot which caused
himtolimp and resulted in back pain. |nCummings, the plaintiff sustained afractureto her left arm,
left ankle and left shoulder. In our view, neither of these cases are applicable to the present case.
Based upon the evidence before us, we find that the plaintiff may recover only for theinjury to her
left arm.

The employer has compensated the plaintiff for theinjury to her left ring finger based on an

-3



award of 25 percent permanent partial disability to her arm. At the time of the injury in this case,
the plaintiff was working for the defendant doing light work to accommodate this previous injury.

Wefind that the current injury has resulted in a 50 percent additional lossto the plaintiff’s
left arm, and, therefore, we modify thejudgment of thetrial court toreflect aninjurytotheplaintiff’s
left arm rather than an injury to the body as awhole.

Conclusion

The judgment of thetrial court is affirmed, as modified. This caseisremanded to the trial
court for proceedings consi stent with thisopinion. The costsof thisappeal aretaxed to the plaintiff.

JOHN K. BYERS, SENIOR JUDGE
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JUDGMENT ORDER

Thiscaseis beforethe Court upon the entire record, including the order
of referral to the Special Workers Compensation Appeals Panel, and the Panel's
Memorandum Opinion setting forth itsfindings of fact and conclusionsof law, which
are incorporated herein by reference;

Whereupon, it appearsto the Court that the Memorandum Opinion of the
Panel should be accepted and approved; and

Itis, therefore, ordered that the Panel's findings of fact and conclusions
of law are adopted and affirmed, and the decision of the Panel is made the judgment
of the Court.

Costs on appeal are taxed to the Appellee, Deborah Griffin, for which
execution may issue if necessary.

I'T IS SO ORDERED.

PER CURIAM



